APPENDI X



CONTRIBUTION OF THE UNITED STATESTO THE IMPROVEMENT OF THE
DISPUTE SETTLEMENT UNDERSTANDING OF THE WTO RELATED TO TRANSPARENCY

INTRODUCTION

The Uruguay Round of multilaterd trade negotiations was able to achieve agreement on awide
range of new disciplines designed to reduce barriers to trade while recognizing the legitimate needs of
Members to pursue policy objectives. Those new disciplines reached areas of government action
additiond to those areas that had traditionally been the subject of trade disciplines. Members dso
agreed on a new dispute settlement system in order to help resolve problems arising from the
gpplication of these World Trade Organization (“WTQ”) disciplines.

Experience under the WTO dispute settlement system since 1995 has demondtrated thet the
recommendations and rulings of the Digpute Settlement Body can affect large sectors of civil society.
At the same time, increased membership in the WTO has dso meant that more governments and their
citizens have an interest in those recommendations and rulings. Y et civil society and Members not party
to a dispute have been unable even to observe the arguments or proceedings that result in these
recommendations and rulings.

Other internationd dispute settlement fora and tribunals are open to the public, such asthe
International Court of Justice,! the Internationa Tribuna for the Law of the Sea? the International
Crimind Tribund for the former Yugodavia?® the International Criminad Tribuna for Rwanda,* the
European Court of Human Rights® and the African Court on Human and Peoples’ Rights® Those fora
ded with issuesthat are intergovernmentd in nature and are at least as sendtive asthose involved in
WTO disputes. For example, these fora have addressed boundary disputes, use of force, nuclear

Article 59, Rules of Court.

*Article 74, Rules of the Tribund.

3Rule 78, Rules of Procedure and Evidence.

“Rule 78, Rules of Procedure and Evidence.

°Rule 33, Chapter 1, Titlell, Rules of Court.

®Article 10, On the Establishment of an African Court of Human and Peoples Rights,
Protocol to the African Charter on Human and Peoples Rights.



wegpons, human rights violations, and genocide.

Thereis no reason why the WTO should be different in thisrespect. The public has alegitimate
interest in the proceedings. WTO trade disputes, like other intergovernmenta disputes, could benefit
from being more trangparent to the public. Indeed, implementation of the DSB recommendations and
rulings may be facilitated if those being asked to assst in the task of implementation, such asthe
congtituencies of legidators, have confidence that the recommendations and rulings are the result of a
fair and adequate process.

At the same time, non-party WTO Members would benefit from being able to observe the
arguments and proceedings of WTO disputes.” Thiswould assist Members, including developing
countries, in undergtanding the issuesinvolved as wdl as gaining greater familiarity and experience with
dispute settlement. Being better informed about disputes generdly could ad Membersin deciding
whether to assert third party rightsin a particular dispute.

A more open and trangparent process would be a significant improvement to the DSU, in
keeping with the commitment by Ministers “to promote a better public understanding of the WTO,” and
“to making the WTQO' s operations more trangparent, including through more effective and prompt
dissemination of information.”® Such amore open and transparent process could be achieved by
providing an opportunity to observe the arguments and evidence submitted in proceedings aswell as
observing those proceedings, subject to appropriate safeguards such as for confidentid information and
security. In addition, the find results of those proceedings should be made available to the public as
soon as possible. The following proposas are intended to help achieve such amore open and
trangparent process. In no case are these proposals designed to afford Members fewer or more limited
rights than those available to civil society.

1) OPEN MEETINGS

The DSU should provide that the public may observe dl substantive pand, Appellate Body and
arbitration® meetings with the parties except those portions dedling with confidentia information (such as
business confidentia information or law enforcement methods). The DSU could provide abasic set of
procedures for this purpose with some flexibility for the relevant body to refine these in light of the
particular circumstances of a specific proceeding. For example, the procedures could provide a
number of options for alowing the public to observe the meetings, such as broadcasting meetings to
specid viewing facilities

2) TIMELY ACCESSTO SUBMISSIONS

" We note that other Members have expressed an interest in this.
8 Paragraph 10 of the Doha Ministerial Declaration.

° Thiswould include arbitration under Articles 21.3(c), 22.6, and 25 of the DSU.



The DSU should provide thet parties submissions and written versions of ord satementsin
panel, Appellate Body, or arbitration proceedings are public, except those portions dedling with
confidentid information.

To hdp facilitate public access to these documents, the Secretariat should maintainthemin a
central location that would be respongible for making these documents available to the public.

3) TIMELY ACCESSTO FINAL REPORTS

The WTO should make afind pand report avalable to WTO Members and the public onceiit
isissued to the parties, dthough only circulation would trigger the relevant DSU deadlines.

4) AMICUS CURIAE SUBMISSIONS

In light of the experience to date with amicus curiae submissons to pands and the Appdllate
Body, Members may wish to consider whether it would be hel pful to propose guideline procedures for
handling amicus curiae submissions to address those procedura concerns that have been raised by
Members, panels and the Appdllate Body.

The United States would welcome discussing these proposals with any Member that is
interested, including discussion of the particular detailsinvolved in putting any of these proposasinto
effect. In addition, the United States looks forward to working with Members on others meansto
improve the DSU.



NEGOTIATIONSON IMPROVEMENTSAND CLARIFICATIONS OF
THE DISPUTE SETTLEMENT UNDERSTANDING

Contribution by Chile and the United States

ON IMPROVING FLEXIBILITY AND MEMBER CONTROL
INWTO DISPUTE SETTLEMENT

In DSB discussions to date on the DSU, Members have re-emphasized that the central objective of the
dispute settlement system should be the prompt resolution of disputes between parties. For that reason,
Members have emphasized both the importance of ensuring that dispute settlement procedures facilitate
resolution of adispute and, as part of this gpproach, the need for flexibility in the system to dlow parties
to resolve disputes in a prompt manner. Members have indicated that it isimportant to retain the
flexibility that dready exigsin the sysem. Members have dso identified that there are aress that could
benefit from additiond flexibility.

At the same time, while Members have acknowledged the generd effectiveness of the DSU, there have
been concerns that some limitations in the current procedures may have resulted, in some cases, in an
interpretative gpproach or lega reasoning applied by WTO adjudicative bodies (ie pandls, the
Appdlate Body and arbitrators) that could have benefitted from additional Member review. Members
have not dways, during proceedings or in the adoption process for reports, had afull opportunity to
ensure that the findings of the adjudicative bodies will contribute to resolving the disputes.

The WTO dispute settlement system is amost unique in that adoption of panel and Appellate Body
reportsis quasi-automeatic under the reverse consensus rule. However, the reasoning and findings of
reports may at times go beyond what the parties consider to be necessary to resolve the dispute, or, in
some circumstances, may even be counter-productive to resolution of the dispute. It is proposed that
there should be mechanisms that would enhance the parties flexibility to resolve the dispute and
Members control over the adoption process.

Accordingly, panel and Appellate Body reasoning and findings should not go beyond those aspects of
the dispute that the complainant and respondent parties consider necessary to resolve the dispute.
Some Members have indicated that sensitive areas that could have benefitted from additiona
opportunity for Member discussion and review include, for example:

a) gtuations where the relevant WTO text does not address an issue, leading to concerns over



b)

whether an adjudicative body might "fill the gap" and consequently add to or diminish rights and
obligations under the relevant agreement instead of dlarifying those rights and obligations

- Gaps may reflect a Stuation where there was a limit upon what negotiators were able to
agree. Alternatively, gaps may reflect an aosence of any consideration by negotiators
of the particular detall at issue

Stuaionsin which legd concepts outside the WTO texts have been gpplied in aWTO dispute
Settlement proceeding, including asserted principles of internationa law other than customary
internationa law rules of interpretation (eg Sate responsibility, proportiondity)

Members may wish to consider ways they can provide additiona guidance to adjudicative bodies, both
in the context of the current negotiations and during individud disputes, including through procedures
which strengthen Member control and flexibility. At the same time, Members may wish to consider
whether the current DSU provides sufficient assurance that the members of pand s have the appropriate
expertise to gppreciate the issues presented. In doing so, Members can also enhance their ability to
resolve disputes a any time in the process.

Proposd for possible options for enhancing dispute settlement:

a)

b)

d)

making provision for interim reports at the Appellate Body stage, thus dlowing partiesto
comment to strengthen the find report.

- Strengthening reports would be especidly useful at the appellate stage, snce thereisno
opportunity for further gppeds or argumentation

providing a mechanism for parties, after review of the interim report, to deete by mutud
agreement findings in the report that are not necessary or helpful to resolving the dispute, thus
continuing to alow the partiesto retain control over the terms of reference

making provision for some form of “partia adoption” procedure, where the DSB would decline
to adopt certain parts of reports while still alowing the parties to secure the DSB
recommendations and rulings necessary to help resolve the dispute

providing the parties aright, by mutua agreement, to suspend pand and Appellate Body
procedures to alow time to continue to work on resolving the dispute

currently there is no provision for suspending Appellate Body proceedings once they
are commenced, and pane proceedings can only be suspended if the panel acceptsthe
request of the complaining party

ensuring that the members of panels have appropriate expertise to gppreciate the issues
presented in adispute
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f) providing some form of additiona guidance to WTO adjudicative bodies concerning i) the
nature and scope of the task presented to them (for example when the exercise of judicid
economy is mogt useful) and ii) rules of interpretation of the WTO agreements.

The Members making this contribution to the negotiations on improvements and darifications of the
Dispute Settlement Understanding look forward to working with other Members on the eaboration of
these ideas.



